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LEGAL PENALTIES AND PUBLIC OPINION. 

BY JULIAN HAWTHORNE. 



We labor all our lives to make what is outside of us correspond 
with what is inside of us — to adapt our environment to ourselves 
and ourselves to our environment, reciprocally; and the success- 
ful and happy man is he who most nearly accomplishes this end. 
If my coat does not fit me, I have it altered; if my house does 
not suit me, I rent another, or build one, if I have the means. 
Some persons wear their hair banged, others brushed back, to 
accord with some obscure temperamental bias. Napoleon the 
Third used to train his mustache into points; William of Ger- 
many forces his to assume the form of the outspread wings of 
the national eagle ; in a word, spirit controls matter more or less, 
and the further civilization advances, the more complete may we 
expect this control to become. 

But, while matter is thus growing more and more docile, our 
legal statutes, which belong not to the physical but to the spir- 
itual plane, manifest a singular obduracy and lack of willingness 
to adjust themselves to the changing views of ethics and morals 
which are characteristic of our age. A law — a human law — is 
not a house, or a mountain, or a suit of clothes, it is merely the 
statement, in mandatory form, by competent authority, of what is 
considered to be right, with adequate penalties for disobedience. 
But as time goes on, and knowledge enlarges, our ideas of what 
is right, and of what is competent authority, alter. Do the laws 
alter sympathetically? One would suppose that they would; but 
they do not; and it is really easier to throw a bridge across the 
Hudson, or to dig away a mountain, than to expunge from the 
statute books an established law. It is not so much the laws 
themselves that hurt us, in this altered state of our views, as the 
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penalties which they decree ; but, of course, a law with no penalty 
behind it would not be, practically, a law at all. 

With natural or divine laws, no one quarrels. We recognize 
their equity and inevitableness, and their penalties are inherent 
in them. If I take poison, I am ill; if I lie, I shall by-and-by 
lose all credit among my neighbors. Human laws are not of 
this order. They are man-made, and therefore arbitrary. If 
they are comparatively just and intelligent, thus approximating 
to divine or natural laws, we hear very little about them; they 
are accepted as formulas to promote the transaction of business 
and the adjustment of human relations. Such laws may be cum- 
bersome in wording or operation; but, until the community has 
been trained up to a level of humanity and light where each indi- 
vidual's knowledge and desire for right are sufficient for the end 
in view, they cannot be dispensed with. Our criminal law, how- 
ever, does not stand on the same ground as our other law, because 
its penalties involve the liberty or life of the criminal. It is 
here that public opinion or sentiment begins to appear as hav- 
ing advanced beyond the stage of our development in which our 
criminal laws were enacted. 

We are beginning to question, in short, whether the community 
has the right to inflict physical punishment upon any of its mem- 
bers. The lightest punishment inflicted under legal sanction is 
the fine; which is in fact a form of imprisonment, since taking 
away a man's money restricts him, in a greater or less degree, 
in his freedom to carry out his desires in the world around him. 
Actual imprisonment in a gaol inhibits his will and action alto- 
gether, so long as the imprisonment lasts. But it has also a con- 
tingent effect, in that it forces him to associate with other impris- 
oned persons, whose influence upon his mind and morals may be 
injurious. Therefore, a man committed to gaol is likely to emerge 
at the end of his term a worse man than he was when he began 
it. This result is not contemplated by the statute ; but it occurs, 
because a prison necessarily herds together its occupants, and 
cannot control their mutual association together according to 
their respective degrees of criminality. Evil communications, 
which corrupt good manners, make bad manners still more cor- 
rupt. The idea], form of imprisonment would be that which 
imprisoned each culprit individually, subjecting him meanwhile 
to influences morally hygienic. It would involve, in other words, 
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restraining him, for a term, from doing further overt mischief, 
while subjecting him to good and elevating associations ; but this 
would imply a devotion on the part of the community to its 
erring members which is still regarded as Utopian. We have got 
far beyond an illogical attitude in treating physical diseases; we 
remove the patient from all hurtful conditions, we give him fresh 
air, and clean bedding and clothing, and we render the instru- 
ments with which we operate upon him immaculate with anti- 
septic appliances. Medicine, imperfect though it still is, does 
often cure its patients; criminal imprisonment does so very 
rarely, if at all. And yet no one would deny that the moral 
health of the community is more important than its bodily vigor, 
if the choice between the two had to be made. 

As regards crime, the main distinction between divine and hu- 
man laws is, that the former operate upon the criminal subject- 
ively, attacking his conscience, or, if that be callous, progressively 
degrading him in the moral sphere; whereas the latter operates 
upon him from the outside, objectively, with the assumption, at 
best, that physical suffering may induce him to attempt moral 
improvement. Human law is also obliged, unlike divine law, 
to ignore in a great measure the question of motives, tempta- 
tions, and individual circumstances and conditions; it can take 
effective cognizance only of the act itself. Obviously, a separate 
law could not* be framed for each individual culprit. And yet 
strict justice would demand nothing less than that. For, plainly, 
the overt act is of subordinate significance if we take the indi- 
vidual's point of view, and not (as we do) that of the injured 
community only. The thing of prime significance is the moral 
responsibility of the culprit in any given case. Some men, for 
one or another cause, are distinctly and undeniably less able to 
resist temptations than others ; and, in strict justice, they should 
not undergo for their acts the same severity of penalty which is 
inflicted upon those who, knowing better, and better able to re- 
strain themselves, yet commit crime. Of course, as we have 
before remarked, it is not the attitude of the prohibiting law 
itself which is of practical moment, nearly so much as the penalty 
which accompanies its breaking. In point of fact, the law against 
crime punishes, every day, with the same penalties, culprits of 
widely varying degrees of guilt — " guilt " being moral responsi- 
bility for evil acts committed. Such is legal justice; but is it just? 
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Imprisonment, however, as a legal penalty, is of secondary 
importance; what is of first importance, relatively to our present 
inquiry, is the legal penalty of death. For imprisonment may 
be revoked; in most cases it is, at any rate, not final ; the man gets 
out at last, and has another chance, small though it may be. 
The community has injured him, perhaps — has done him some 
injustice; but the injury or injustice is not necessarily irrevoca- 
ble. But if the law kill a man, there is no redress, no possibility 
of making good ; that has been taken away from the man which 
can never be restored to him, and which he received from another 
than a human or legal source. In meddling with life, we are 
meddling with a mystery which we do not understand nor can 
control; and we are doing something whose ultimate effects we 
cannot calculate. Men, it is to be assumed, are put into this 
world by their Creator to work out their destinies in this world; 
it is not designed by Him that they should be cut short in their 
careers, however evil they may be, by any mortal act or decree. 
While there is life, there may always be a chance of improvement 
in the individual; or, at any rate, there is a possibility that his 
life and example — even his evil life and his evil example — may 
be of some use in its effect upon others; and we must assume 
that if he be allowed to finish the natural term of his existence 
here, he will be in a more favorable situation as regards his career 
in the other world than he would be if his life here were arbi- 
trarily cut short. 

It may seem to us, no doubt, that the injury which his con- 
tinued existence threatens to the community is more to be consid- 
ered than any injury or injustice which the legal act of the 
community may inflict upon him; and that the greatest good 
of the greatest number is the thing to be looked to. But this 
is a mere inference or hypothesis on our part; we can never 
adduce any proof of it. For the law and the community both 
assume that the man has an immortal soul. What becomes of 
the immortal soul of an executed murderer? Nobody can tell. 
All we know is that his body is no more; and, as we suppose 
that his evil acts can be rendered effective only through his body, 
we infer that we are, at any rate, freed from any further danger 
from him. But are we ? Is it not true that the evil which men 
do lives after them ? Does not the legal execution of a criminal 
concentrate public attention upon him and upon his crime? 
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And are there not innumerable morbid minds more apt to de- 
rive corruption from dwelling upon the latter than good from 
reflecting upon his punishment? There is an old superstition 
that murderers haunt the scenes of their crimes after their own 
death; is it not reasonable, rather than superstitious, to suppose 
that their evil spiritual influence may haunt the minds of those 
similarly predisposed, and influence them to commit the crime 
which, otherwise, they might have had strength to avoid ? 

Let us take an illustration from contemporary facts. There 
have of late been many lynchings of negroes for the crime of 
assault. These lynchings are inflicted, avowedly, for the purpose 
of terrorizing other negroes from committing the same offence. 
But experience has shown this remedy to be more than inef- 
fective; indeed, the crime of assault by negroes has constantly 
increased in those neighborhoods where the lynchings have taken 
place. The bodies of the offending negroes have been destroyed ; 
but not their souls — not the evil impulse which used their bodies 
as a helpless instrument. The real criminal has not been killed, 
but he has been set free, with his evil propensities unaltered. 
Can these evil propensities act upon us after the death of the 
bodies through which they were carried out? Is there no influ- 
ence possible from the spiritual upon the material world except 
through the medium of a living body? That is a question to 
which no one is competent to reply; but there are many grounds 
for believing that such an influence may be possible. And if it 
be possible, then our executions, whether by law or by lynch 
law, so far from relieving the community from dangers, may be 
in truth accumulating in potent form precisely the source of 
mischief which they are ignorantly trying to dissipate. 

I say nothing of the direct evil and brutalizing effect upon a 
community of lynchings and torturings; or even of the similar, 
though lighter, effects of regular legal executions. But we 
remember, a few generations ago, when men could be executed 
for a dozen or a score of crimes, instead of for one only, as now, 
the communities were much more brutal than they now are. So, 
even if it be conceded that we have a right to subordinate the 
consideration of the individual's best welfare to that of the com- 
munity, we are yet far from having proved that legal executions 
do, in fact, conduce to the community's welfare. Eeason and 
experience are united in indicating that they are hostile to the 
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welfare of the community; and few persons, at this day, will 
maintain that they can do the executed persons any good. If 
we adopt a certain measure, in itself of questionable propriety, 
to gain a desired end, we ought at least to be sure that the measure 
will accomplish that end, instead of the very opposite. We should 
be assured that, instead of accomplishing a right by means of 
a wrong, we are not accomplishing a worse wrong by it. 

The fact that arguments against the infliction of capital pun- 
ishment are anything but a novelty does not imply that they are 
of small weight, but just the opposite of that. They have weight 
because they are familiar; they are in everybody's mouth. They 
are in everybody's mouth, because they embody the awakened and 
elevated sense of the community. But if they represent the sense 
of the community, ought they not to be recognized and acted 
upon by our criminal law? For if our criminal law does not 
stand for what we, the makers of the law, think and believe on 
that subject, what does it stand for ? 

Why, then, is the criminal law not altered to correspond with 
our present convictions ? That question is readily answered. Al- 
though human law, abstractly regarded, does no doubt belong to 
the mental or spiritual sphere, concretely regarded it is much 
complicated with material conditions. It is a vast organism, in- 
ter-related in all its parts, written down, codified, and printed 
in books. From these books it is studied and committed to 
memory by generation after generation of lawyers ; former appli- 
cations of it are quoted to affect decisions under it in the present. 
In order to repeal such laws, acts of legislature must be passed; 
but legislatures, fearing censure from constituents, or indifferent 
to their wishes, or ignorant of these wishes, are slow to make 
such enactments; and the reform is constantly postponed. Even 
were we all agreed upon the point at issue, and — what is more 
difficult — were we aware of our own agreement, it would still 
be a labor of time, expense and trouble to make the desired 
changes. 

Such are the obstacles; nevertheless, in spite of them, changes 
have been made in our laws, all of them favoring greater gentle- 
ness and humanity in the way of legal penalties. Murder, as we 
have noted, is the only crime now punishable with death. The 
so-called Blue Laws have not been formally repealed, but we have 
so thoroughly outgrown them that repeal is not considered neces- 
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sary. The Blue Laws, however, had reference to matters of com- 
paratively trifling moment; but the law against murder is not in 
that category; we feel that to change that would be a really mo- 
mentous reform. That law cannot be simply ignored, like the 
others. To repeal or alter it would, we feel, be a great enterprise, 
involving new definitions of what is right and wrong, and of pre- 
scribing proper penalties for wrong-doing, not only as regards 
murder, but as to other crimes. And from this enterprise we 
shrink. At all events, we shrink from removing the death penalty 
for the crime of murder, though we do not scruple to declare in 
private that it might expediently be removed, because our view of 
the inner nature of the problem of moral responsibility has been 
modified. The consequence is that the community is killing men, 
while at the same time it is disapproving, unofficially, of capital 
executions. The disadvantages of this situation are manifest. 

There was a time, when the community was more ignorant and 
brutal than it now is, when executions did, perhaps, comparatively 
little harm. But that time is passed. And if executions were 
not edifying even when they were supposed to be just, much less 
are they edifying when they are believed to be unjust. But we 
are come to a pass even worse than this; for, though the law of 
capital punishment still stands on the books, yet the law is aware 
of the tide of public opinion setting against its infliction; and, 
though this tide has not as yet availed to secure a formal repeal 
of that law, it has materially modified the regularity and certainty 
of its infliction. And to pretend to execute criminal law, and at 
the same time to seek all pretexts for not executing it, is almost 
or quite as demoralizing to the community as would be the reso- 
lute carrying out of the law, knowing it to be wrong. 

The written law for the execution of murderers being at odds 
with the unwritten sense of the community on the subject, what 
happens? We still arraign the criminal, and put him through 
his trial ; and if his guilt be proved, we convict him. Do we then 
proceed at once to kill him? If we, as represented in the law, 
had the courage of our opinions, we would do so. But the law, 
because it is conscious of no longer reflecting public opinion, is 
very slow and reluctant to do so. The law has trained up a body 
of lawyers for the express purpose, it would almost seem, not of 
interpreting the law with a view to its being carried out, but to 
paralyze its action, to pick holes in its decisions, and in all possi- 
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ble ways to delay its penalties. Law is constantly becoming a more 
complicated study, no doubt, and precedents can be quoted in 
various senses, and perhaps the acumen which detects technical 
flaws has been sharpened by practice; but, after all legitimate al- 
lowances have been made, there remains in the procedure of our 
courts a great deal which might justly be termed license. And 
this license, be it observed, is uniformly exercised on the side of 
the criminal. Not content with wearing threadbare the legal 
maxim that an accused person must be considered innocent until 
proved guilty, counsel for the defence will not admit him guilty 
even then, and they never show so much activity on behalf of their 
client as after the verdict of condemnation has been rendered. 
Then begins the real work of getting him free. A stay is sought 
from other judges, and some other judge is always found who will 
grant it. Appeals are taken; new trials are obtained; if all else 
fails, the governor is besought for a pardon, and all manner of 
political, social and other pressure is brought to bear. Meanwhile, 
the condemned murderer sits in his death cell, anxious no doubt, 
but far from being hopeless. He feels that the very community 
which he is supposed to have injured is eager for his pardon or 
ultimate acquittal, and that the law which condemned him is 
hardly less eager to find some pretext, no matter how thin, for 
making a legal loophole through which he may crawl. It does 
sometimes happen that he is executed after all ; but instances will 
be recalled by every one in which notorious criminals have finally 
escaped. The man in the street will say of these : " He was guilty 
all right; but he's had two or three years in gaol; he's been pun- 
ished enough." Does not this sort of thing breed a disregard for 
law much greater than had the statute been repealed ? The man 
in the street does not discriminate finely, but assumes that, the 
law against murderers having proved impotent, the law about 
other acts will be found lax also. 

In a typical murder trial, who is the most unpopular person in 
the court-room. Not the murderer in the dock, but the People's 
attorney who is trying to secure his conviction! The criminal 
committed his murder some time ago, and popular animosity 
against him has subsided; but the prosecutor stands before us 
visibly seeking the blood of a fellow creature. The flowers and 
the sympathy of the audience all go to the dock; the scowls and 
hisses are reserved for the lawyer for the People. The reason 



LEGAL PENALTIES AND PUBLIC OPINION. 399 

obviously is not that the audience loves murder or murderers, but 
that it no longer approves of the legal method of punishing mur- 
derers, and is glad to witness its failure. In other words, the au- 
dience triumphs not over real justice miscarrying, but over the 
defeat of an injustice which is only legally just. We are formally 
in the wrong, but actually we are in the right. But to be against 
the execution of the laws, and yet to be morally right, is next door 
to anarchy; and the only remedy is to repeal the law. 

But though the community does not approve of executions, it 
does not, either, wish the murderer to go scot-free, or not to be 
tried and convicted for his crime. We are willing that some 
penalty should be inflicted upon him; only it must be one with 
which we are in sympathy. We are not yet so " advanced " as to 
be ready to leave the murderer to his own conscience entirely; but 
we do not wish him to be killed, and we are not even quite sure 
that we wish to have him imprisoned for life, or for twenty years. 
There is, indeed, a strong minority of us who are in favor of 
treating all criminals as diseased persons, more or less irresponsi- 
ble for their criminal acts; who would have doctors argue cases 
and sit on the bench, instead of lawyers and judges; and who 
would multiply hospitals, instead of prisons and electric chairs. 
But this solution of the problem, though urged with plausibility, 
is not generally admitted. Most of us still believe that there are 
persons who are wicked, and do wicked deeds knowing them to be 
such. What, then, shall be done ? 

The main thing desirable, apparently, is to devise some form of 
penalty which, while leaving the criminal free to go about in the 
world, and to mingle, if he chose, with better creatures than him- 
self, should yet keep him continually mindful of his crime, and 
enable others to be aware of it. Such a penalty would seem more 
likely than any other to act as a warning and preventive to him, 
and as a safeguard to others. It would mark him as one who had 
sinned, but who was presumably anxious (for his own sake, if not 
unselfishly) to amend. It would, in short, put him in much the 
same condition as that provided by the divine law of conscience. 
Is there any means whereby this could be done ? 

A means is suggested by an antique penalty which used to be 
enforced upon law-breakers two hundred and more years ago, in 
our old Colonial days. Such persons, having been convicted, were 
sentenced to be branded with a letter or other mark indicating the 
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nature of the crime of which they had been guilty. Why might 
not we decree some modification of this device? The mark need 
not be branded on his flesh with a hot iron ; it might be tattoed ; it 
ought to be indelible. It need not necessarily be placed where all 
could see it at all times; but it would be fixed upon him where, 
should he ever repeat his oifence, it could always be found by the 
officers of the law. In not more than one case in a thousand, per- 
haps, would he ever repeat his offence; but should he do so, he 
might be again branded, this time where all could see the mark. 
This seems, at first sight, but a slight punishment for murder; 
but we are to remember that punishment is not the object which 
our enlightened public sentiment demands, but the reformation 
of the criminal — the discouraging him from further iniquity; and 
if we think of it well, we shall find that few devices could be im- 
agined more apt than this to render overt iniquity undesirable. 
The secret consciousness of bearing that indelible mark — the 
dread of its revelation to the public eye — would operate to make 
the man hesitate many times before doing evil again. 

Not less beneficial would be the effect upon our legal procedure 
in criminal cases. After the crime had been proved, no jury 
would hesitate, on any merely technical grounds, to convict; no 
lawyer for the defence would deem it worth his while to appeal; 
no audience in the court would feel disposed to murmur for 
clemency, or to make a hero of the criminal. The law would not 
be cheated, or its majesty insulted, because its decree would be 
consonant with public opinion. And it would be less often broken, 
because criminals would know that, if proved guilty, they could 
not hope to escape. 

Certainly, the result could produce no state of affairs worse 
than exists at present. Murder trials have become almost farces. 
Soon, no respectable lawyers will be found willing to undertake 
the prosecution of murder cases. Their defeat is generally a fore- 
gone conclusion, and if they happen to succeed, their only reward 
is public odium. They are like the villains in the melodrama, who 
are hissed precisely because they act their parts so well. 

Somehow or other, and at no distant day, the abolition of capi- 
tal punishment will be decreed. Some other penalty must then be 
invented. It may not be the one here suggested ; but suggestions 
are in order, and this is offered for what it may be worth. 

Julian Hawthorne. 



